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This paper was prepared as the Lane Foundation Lecture at Creighton Law School on October 1, 2009.  T he paper isbased on T HOM AS D. MORGAN, THE VANISHING LAWYER : THE ONGOING TRANSFORMATION OF THE U.S. LEGALPROFESSION (Oxford University Press, Jan. 2010) and is Copyright © 2009 by Thomas D. M organ.  Citations foundin the book manuscript have been omitted from this lecture version.1
The Last Days of the American LawyerThomas D. Morgan1
A.  Introduction – The Golden Age is OverIn the legal world’s game of musical chairs, 2009 was the year the music stopped. For anumber of years, the greatest single complaint heard from lawyers was that they had to work toohard.  In 2009, however, lawyers who had been chasing more and more work at an ever faster pacefound themselves suddenly looking for a secure place – almost any place – to survive the decliningdemand for their services.  Over 4,000 lawyers – some of them equity partners – lost positions inmajor firms.  Students all over the country have found promised jobs “deferred” until some often-undefined future date, and many in the graduating classes of 2010 and beyond wonder if they willget any employment offers at all.  Lawyers hope the music will begin again, and it probably will, but if the predictions of thislecture are correct, the melody lawyers hear will be quite different.  As has always been true, thosewho practice law face a world in which the demand for lawyers is determined by what clients needlawyers to do.  The premise of this lecture and the book on which it is based is that lawyers arefacing fundamental changes in both what they will be asked to do and how much work that lawyersonce did will continue to be done by them.  The world that lawyers face today, in short, may bemuch like the world in which they are destined to live.When we talk about the American lawyer, the world many still imagine is that of the 1950s
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and 1960s, a period now sometimes called the “golden age” of the American bar.  I can rememberthat time.  Lawyers’ lives were relatively stable.  An associate who worked hard could expect tohave senior lawyers act as mentors.  The young associate would likely become a partner and wouldlikely retire from the firm in which he began his practice.  Along the way, he would have earned anabove-average income, worked on a variety of cases, and been a leader in community organizations.Most lawyers did not get rich in the golden age, but Professor Mitt Regan summarizes the prevailingethos as “nobody starves.”Lawyers are properly worried that the new world will be different.  Legal regulation is notvanishing.  Indeed, as society becomes more complex, the place of law in regulating conduct islikely to increase.  Instead, what I predict is that the interaction of law with increasingly complexeconomic and social issues will make distinctively legal questions less common and make many ofthe skills that we stress in law schools less relevant.  Rather than needing professionals whoseunderstanding of law dwarfs their understanding of the substantive issues faced by clients, the worldwill require legally-trained persons to be more fully integrated into the substantive challengestomorrow’s clients face.  That reality may require that more persons, not fewer, have some legaltraining, but the training of most people will almost certainly not be today’s three year graduateprogram designed to produce an all-purpose legal generalist.  Today’s lawyers, in turn, will not be unemployable, but for at least significant parts of theircareers, they will be required to develop specialized expertise both in an area of substantive law andin the non-legal aspects of their potential clients’ problems.  If they fail to develop both kinds ofexpertise, they will find at almost every turn that clients will take their problems to those preparedto deliver what the clients need at a higher level of quality, a lower cost, or both.
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B.  Changes That Have Brought Us to Where We AreWhat has happened since the golden age to bring lawyers to this state of affairs?  I think thatthe transformation of lawyers’ work reality has been the result of eight important trends over the last40 years.  First, we used to think of the legal profession as “self-regulating.”  Lawyers wrote the rulesby which lawyers lived, and not surprisingly, we tended to write them in a way that favoredourselves.  That all changed in the mid-1970s.  Some of the case names are familiar.  In Goldfarbv. Virginia State Bar, the United States Supreme Court in 1975 struck down a bar association’sminimum fee schedule as a violation of the antitrust laws.  In 1977, the Supreme Court held in Batesv. State Bar of Arizona that even a state supreme court’s prohibition of lawyer advertising was aviolation of the United States Constitution.  Quite apart from the substance of those cases, the realitythat external law governed lawyers themselves unsettled the quiet life most lawyers had enjoyed.Second, growth in the number of lawyers over the last 40 years has greatly increased thecompetitive pressure on each of them.  In 1970, at the end of the “golden age,” there were about300,000 lawyers in the entire country.  That same year, however, about 100,000 students hadenrolled in law school, and law schools have produced 40,000 or more new lawyers each year eversince.  Today, the nation has about 1.2 million licensed lawyers, about 1 million of whom are inpractice.  With that kind of competition, it is no wonder the ability to attract business is a primarydeterminant for a lawyer’s success.If you want a simple picture of why today’s law students are having a hard time finding jobs,you need to know that the nation’s demand for new lawyers most closely tracks the rate of increasein the nation’s gross domestic product.  Every time the economy slows but law schools keepchurning out the same number of new lawyers, we produce a lawyer surplus that does not go away.
4We had roughly 20% more lawyers than the country could fully employ before 2008-09, but in thoseyears we produced 4% more lawyers at the same time economic activity shrank about 6%.  Thus,in a single year, we added roughly another 10% surplus of lawyers nationally.  If our graduates wantto practice law – and many will – competition for the available work is only going to be even moreintense than before.  Yet the business model of most law schools makes cutting back enrollmentsalmost unthinkable.Third, the impact of globalization has transformed the reality of many lawyers’ practices.In the 1950s and 60s, most Omaha lawyers thought of Des Moines and St. Paul as the significant“foreign” capitals.  Today, an Omaha lawyer is as likely to help a client do business in Dubai orShanghai.  Instead of sometimes conflicting state laws, lawyers must deal with conflicts in wholelegal systems.  For a real estate lawyer, Blackacre could as easily be in London as Lincoln.  Evena will drafter or family lawyer may have to protect the interests of children who are in Sydney orSao Paulo.  The complexity created by that reality of today’s law practice has made it nearlyimpossible to be the kind of generalist we once thought of when we called someone a lawyer.  Further, in today’s globalized environment, American lawyers find themselves incompetition with legal service providers all over the world who operate under different rules.  Asa result of the Legal Services Act of 2007, for example, British lawyers now can operate in firmswith non-lawyers and the attorney-client privilege extends to communication with the non-lawyers.Australian lawyers are now permitted to practice in corporate entities that sell stock to the generalpublic, and the European Union is considering similar changes in lawyer regulation.  If Americanlawyers ignore the fact their direct competitors play by different rules, they will have onlythemselves to blame when clients seek the same or better services at lower cost elsewhere. 
5A fourth major factor contributing to today’s lawyer reality is the revolution in computerstorage and communications technology that has occurred over roughly the same 40-year periodsince the lawyers’ golden age.  We all know the changes in legal research and in documentdiscovery that technological developments have created.  We also know technology has madelawyers’ lives more hectic.  Somewhere in the world, it is always daylight, and clients want lawyersalways to be on call.Most important, information technology promises to transform lawyer work that used to beseen as complex, unique and worthy of substantial fees into a set of “commodities” – simple,repetitive operations that will be provided to clients by the lowest bidder.  Technology available onthe simplest personal computer today can allow a lawyer to copy a 500-page document used in onetransaction and change the names and terms for use in the next.  Obviously, the result will be adisaster if the document is not equally relevant to the new situation, so the malpractice risk createdby the ease of copying can be enormous.  Knowing what changes are needed to fit a new situationwill always be a big part of the professional’s service, but the benefits of standardizing forms intransactions promises to transform what we used to see as creative work. Further, and in some ways most frustrating for lawyers, is the fact that much of theinformation lawyers have traditionally sold is now freely available on the Internet.  Books about lawhave been around for years, but technology now makes the information ubiquitous.  Insights maybe provided free at websites ranging from Wikipedia to blogs, and the effect is to render a great dealof formerly exotic legal information broadly accessible.  Prepared by thousands of authors, thesealternative information sources threaten the monopoly on which lawyers have depended for a steadyclient base.  Clearly, lawyers will tend to be able to assimilate and apply such information morequickly and accurately than many clients can, but the breakthrough is that a lawyer’s knowledge is
6no longer a black box incapable of client penetration.  Whether the client is a corporation or anindividual, clients can be expected to seek assistance from multiple sources ready to provide themusing publicly-available information rather than buying assistance in a proprietary form created andsold by lawyers alone.Fifth, and clearly related to the developments we’ve described, has been the growth of thesize of organizations in which lawyers now practice. When I was in law school during the goldenage, my dad was in the largest firm in Illinois outside Chicago.  It had eleven lawyers.  In 1960, lessthan 20 U.S. law firms had more than 50 lawyers each, and even by 1968, only 20 firms in the entirecountry had over 100 lawyers.  I don’t need to tell an Omaha audience that one of the first peopleto see that larger firms would win the day was Bob Kutak, who with Harold Rock opened officesin Denver, Atlanta, and Washington so as to build the first “national” law firm.  Now, sizeleadership has passed to Baker & McKenzie and DLA Piper that each has over 3500 lawyers.Indeed, at least 20 firms have now crossed the 1000-lawyer mark.  I am not decrying law firmgrowth, but the all-purpose “lawyer” we remember in stories of Abraham Lincoln, Clarence Darrowand Atticus Finch, is disappearing – not likely to be seen again.The sixth key development of the last 40 years has been the transformation of what scholarscall the “hemispheres” of the bar.  In 1960, sociologist Jerome Carlin reported that in New York,business lawyers made up 45% of the bar, while individual-oriented work such as personal injury,criminal, divorce, wills and real estate made up the other 55%.  Lawyers tended to work on one sideor the other of the individual/business divide; but it was “people” lawyers who represented thepublic face of the law. Just fifteen years later, Jack Heinz & Edward Laumann documented the individual/ businessdistinction in the Chicago bar and showed that the lawyers who populated each differed in terms of
7social class, where they went to law school, how much money they made, their status as leaders ofthe bar, and the like.  They concluded that by 1975, 53% of lawyers  worked on business issues (upfrom 45%), while only 40% of lawyers still did work for individuals.  After another two decades,in 1995, the authors concluded that the proportion of corporate lawyers had increased from 53% to64%, while lawyers for individuals had fallen from 40% to 29%.  In short, less than 1/3 of legaltalent in this country now tries to meet the needs of individual clients.  That does not mean lawyers for individuals are unimportant.  It does not even mean all suchlawyers are poor.  Successful plaintiffs’ personal injury lawyers, for example, can earn incomes thatmake corporate lawyers jealous.  Lawyers who help preserve pools of individual wealth similarlycharge high fees.  What the trends do mean, however, is that a realistic look at the legal professionreveals that the number of attractive opportunities available to lawyers who do not want to docorporate work is getting smaller and at a faster rate than ever before.Seventh, even the growth of law firms and the shift of law practice toward corporate workpale by comparison to the rising power of in-house counsel.  Thirty years ago, and in many casesmuch more recently, lawyers in private firms saw their role to be providing wise counsel to layofficers or employees of corporate clients.  That is now much less true.  The people most of today’slawyers have to please are other lawyers – this time lawyers acting in the role of general counsel tocorporations, government agencies, and other organizations.  In short, private law firms advise – andmarket their services to – corporate lawyers and it is that group – who number 10% of all lawyers– that tends to decide what outside services the client requires and why.Recruiting in-house lawyers rather than depending exclusively on outside firms began as away for companies to avoid high law firm billing rates and as a form of vertical integration thatreduced the cost of searching for lawyers to do recurring tasks.  But a strong internal lawyer staff
8also helps assure that legal service decisions are made by people who understand the client’sbusiness, know the type of legal work that is required, and are able to help managers think about thenon-legal issues inherent in important business decisions.  A survey of CEOs for the CorporateCounsel Association (CCA), for example, said that 93% of senior executives believe inside counselunderstand the company better and 37% even say they trust inside counsel more.Private law firms are familiar with the practice of hiring “contract lawyers,” i.e., lawyershired to do particular tasks when the firm is especially busy on a case or regulatory filing but whothe firm will not need in the long run.  Today, private law firms can best be understood as insidecounsel’s version of contract lawyers.  It hurts for lawyers in private firms to realize that theirpractice has come to that.  The firm they spent their lives building has now become the functionalequivalent of a temp agency, and it hurts even more when they are beaten out for commodity workon which they used to train associates but that can be done less expensively by firms in India.  Thereis no escaping the reality that the practice of law has become more competitive and lawyers havebecome more personally insecure.  It is unfortunate but true that many lawyer-client relationshipshave become less like life-long marriages and more like one-night stands.Eighth and finally on our list of changes driving ways the lawyer’s world is transforming,the logical outcome of the growing significance of corporate counsel managing legal needs, and theworld-wide availability of help with legal matters, is the declining significance of having anAmerican law license before providing traditional legal services.  One might think traditionalunauthorized practice of law prohibitions will protect American lawyers’ former practice areas, butas we have seen, changes ranging from globalization to the way clients get information are likelyto undercut efforts to protect American lawyers against these fundamental changes.  An ExecutiveOrder signed by President Clinton requires federal agencies to allow non-lawyers to counsel and
9represent clients in agency proceedings, and the effect has been both increased aid  available toclaimants and a decline in the number of potential claimants that rely on lawyers. Lawyers themselves are breaking down traditional unauthorized practice barriers as theyassist their clients, not only in the state in which the lawyer is licensed to practice, but in other statesor nations where the client has legal needs.  Law firms have long used paralegal and other supportpersonnel nominally working under the lawyer supervision that ethical standards require.  Inaddition, corporations now use non-lawyers to help deliver the total package of services they needdone.  Negotiating contracts, troubleshooting discrimination claims, even writing  court documentscan all be done by non-lawyers within an organization receiving a level of lawyer supervision andtraining to which unauthorized practice rules cannot effectively speak.  Current legal ethics rulesrequire a lawyer in a private law firm to supervise and take responsibility for the non-lawyer’s work,but that requirement is easily met, and the non-lawyers are often accountants or lobbyists,economists or nurses, statisticians or business specialists who are more than capable of acting ontheir own. The message that I hope comes through is that the vision of the American lawyertraditionally held out to the country by the American Bar Association is largely vanishing.  Lawyersnow must understand themselves in terms of the world in which they work and whose changingdynamics they cannot ignore.  Ours will not become a society with no persons specially trained todeal with legal issues, but people we today call lawyers seem destined primarily to provide a formof business consulting service rather than traditional legal advice and litigation. And lest you think this can’t happen, not too many years ago, one of the most secure jobsavailable was that of a toll booth operator on a bridge or highway.  The bridge and the road werethere to stay, and cars on both had to stop at the booth and pay a toll.  Lawyers were in much the
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same position; no one could safely write a contract or seek legal relief without passing the issues bya lawyer.  Now, toll booths are largely empty as an electronic EZ Pass collects the tolls as cars passby at highway speed.  It will be lawyer occupational suicide if we fail to try to avoid the same fate.C.  Implications for the Future American Lawyer What then will the future American lawyer do?  I think that lawyers are likely to spend theircareer trying to stand out among a collection of diverse service providers, each offering to add moreto a client’s work and life than the client must pay for their service.  Even if some of the providerseven still call themselves lawyers, at any given time in their careers they will likely focus their workin narrow fields in which they can be known as among the best. In principle, it still might be possible for someone with legal training and considerable freetime to prepare hard enough in a new field to handle a case without committing malpractice, but theskills required to represent a client effectively will often be so multi-dimensional that few lawyerswill be likely to stray far from the kinds of work they know how to perform well.  Lawyers mightchange areas of concentration as areas of client need become obsolete or others open up, but in astratified, globalized world in which clients have technology available to find the kind of counselorthey need, each provider will have to become among the best at doing particular kinds of work thata reasonable number of clients need done.Many traditional lawyer services to individuals will tend to be delivered as commodities, thatis, as standardized products sold primarily on the basis of price.  Estate planning, real estatetransactions, adoptions and uncontested divorces each can present unique negotiation and humanrelations problems, but the legal components of the cases tend to be repetitive.  Technology willallow documents for many such cases to be sold as forms or tailored to individual needs using a fewclicks of a computer mouse.  If a client needs face-to-face advice for reassurance, needs help in
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places to which it would be costly for the client to travel, or needs to take a matter to court, someonewith legal training might become involved and provide valuable services.  But for the kinds of workthat many legal service providers with modest training can do quite well, competition should drivefees and lawyer incomes to levels far lower than we see today. It is a mistake, of course, to view all cases as routine matters.  Some individual clients findthemselves injured and in need of compensation from persons or organizations who are not willingto pay.  Others find themselves charged with crime, finding their immigration status challenged, orassessed back taxes, fines and penalties.  Such clients will continue to entrust their future to legally-trained providers.  Even some litigation can involve standardized templates to be sure issues areraised or defended correctly, but many who today call themselves trial lawyers will continue to findtheir services in demand in the years ahead.The trend of American lawyers toward disproportionately serving organizational clients islikely to continue if only because businesses are likely to offer the most money for legal services.There, too, however, tomorrow’s lawyers are likely to find themselves competing for attentionagainst a wide range of foreign lawyers and non-lawyer consultants.  Lawyers are likely to find thatfewer issues will be seen as distinctively “legal” in character.  Lawyers might be retained among amix of advisors as a company formulates an environmental compliance program, for example, butthe company is likely to give equal or even greater weight to the views of biologists, chemists andecologists.  Legal training may add weight to a lawyer’s opinion, but lawyers who cannot providenon-legal insights as well may find their phone rings less often. A practitioner’s value to clients, in short, will have two dimensions – what she knows abouta particular body of law and what she knows about a clients’ industry or substantive concerns.  Alawyer who tries back injury cases will need to know almost as much about backs as about tort law
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and trial practice.  A securities lawyer will need to know as much about the economics of financialinstruments, as about SEC regulation of them.  A trade lawyer will need to know the culture of thecountries in which her clients do business, and all lawyers will benefit from knowledge of some ofthe languages in which their clients – or their clients’ suppliers and customers – work.  Some lawyers have resisted developing such non-legal expertise and even assert thatprofessional rules urge them not to intrude into a client’s substantive decisions.  Likewise, I am notsuggesting here that lawyers become directors of their clients or otherwise go into business withthem.  The issue is not about making or profiting from a clients’ decisions; it is about having enoughtraining and experience to understand and advise about those decisions.  Patent lawyers, for example, long have been required to be trained in a scientific or technicaldiscipline so that they can prepare patent applications and evaluate and negotiate patent disputes.They are not expected to be inventors, but they would be less helpful to their scientist and inventorclients without the ability to speak and understand the technical language that both the clients andthe patent examiners understand.  Corporate mergers are similarly increasingly driven by issues ofaccounting and finance at least as much as by corporate and antitrust law.  Lawyers like to think they are good at lots of things, but experts in finance and accountingare equally likely to think they can look up the law themselves or hire less expensive lawyers to doit for them.  Lawyers will continue to be called upon to be problem solvers, but they will be workingin competition with a million fellow lawyers – as well as several million other consultants – to tryto advise yet other lawyers who themselves have training relevant to a client’s needs.  Non-lawyerproviders will make it a point to learn enough about the law relevant to their own activity thatlawyers will not be able simply to bluff them into submission by asserting an exclusive right toexplain legal issues. 
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The lawyers who prosper will be those who can make themselves the best available go-toperson in a combined law-and-substantive field and who market themselves accordingly.  Bloggingand use of networking sites will increasingly be attractive to lawyers who want to make themselvesknown to potential clients.  To the extent someone else offers services of more value, clients willturn elsewhere.  In any event, client needs will typically have little or no relation to subjects nowtraditionally tested on bar examinations. For lawyers trained to think they are good at dealing with a wide range of legal issues, theprospect of becoming a mere consultant in a narrow specialty or mode of practice delivery may notinitially be attractive.  There is no inherent reason that a practitioner could not try to becomecompetent in more than one field, but the ones in greatest demand are likely to be those who havespecific, recognizable skills and who can work well with a team of lawyers and complementaryprofessionals to meet a client’s needs.  It seems to follow, then, that rather than living in an era like the golden age with a motto“nobody starves,” future American lawyers are likely to face a world in which relatively fewcompete to be visible stars in the practice sky.  Star lawyers will have big personal reputations andthe demonstrated ability to manage teams of other lawyers and non-lawyers.  Other practitioners –whatever their training – are likely to serve on the stars’ teams or as consultants to the stars, as theyall the while seek to burnish their own star qualities.  One effect of all this on people now in lawschool – or considering going to law school – is likely to be that even fewer will see the financialrewards that top graduates have come to expect as their due.  D.  The Future of the American Law FirmOn the surface, the image of today’s American lawyer becoming even more an individualspecialist who markets his or her talent on the Internet might seem the antithesis of being part of a
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world-wide law firm.  It does not follow, however, that if individual lawyers become more narrowlyfocused, law firms must become disappear or become small.  Many specialized lawyers are likelyto continue to practice in groups that resemble today’s law firms, just as business consultants nowpractice in multi-specialty organizations, and the best law firms are likely to thrive.  There are atleast four reasons for that potential success. First, law firms help lawyers manage the risk associated with being a narrow specialist.   Solong as a lawyer’s expertise is widely needed, the lawyer may do well, but if needs of clients change,even able lawyers in a declining field will face problems.  A booming economy may keepexperienced corporate and commercial lawyers busy as clients seek to expand or go public.Bankruptcy lawyers get busier when the economy turns down.  Deal lawyers keep the revenueflowing in good times, and to some extent pay the bankruptcy lawyers more than they deserve.Bankruptcy lawyers are expected to return the favor later.  Second, assembling lawyers into firms can also be useful to provide the sheer number ofpeople that a large client may require for the kind of work the client needs done – closing a businessdeal, for example, or trying a major lawsuit.  This so-called “project” work would overwhelm a solopractitioner or an in-house legal department, and while it would often be possible to form ad hocteams of unrelated people for each new project, having groups already available from a singlesupplier may be significantly more convenient for a client. Third, a firm allows lawyers to diversify the services they can provide for clients.  This isanother side of risk sharing.  Because individual lawyers will tend to limit their practices andposition themselves to be at the top of relatively small fields, it will take groups of lawyers withdifferent areas of expertise to provide clients with the range of legal services any given matter mightrequire.  A firm that can provide what is sometimes called “one-stop-shopping” promises to be
15
attractive to clients who want to retain a firm that is immediately ready to deliver help. Fourth is the matter of marketing.  Most lawyers do not like the prospect of advertising onlate-night television.  An Internet web site seem more respectable, but by far the best way for alawyer to get instant recognition, respectability and the kind of credibility that will become evenmore important as clients have many professionals from whom to choose is likely to be to join awell-regarded law firm.  The challenge for many clients – even those with inside counsel – is likewise knowing whichlawyers they can count on to provide good service.  In an earlier era, consumers knew their serviceproviders personally and could make their own assessment of trustworthiness and quality.  Today,when dealings are distant and often under time pressure, it is brand names that provide the level ofconfidence and trust necessary to let transactions proceed.  For many years, law firms ignored theimportance of branding.  Now, most national firms have no more than one or two words in their firmname and efforts to bring firm names to the attention of business travelers in airports, on televisionand in other commercial settings are ubiquitous.  Lawyers realize that, when a client faces asignificant question, it wants its advice to come from someone with instant credibility.  It hard toknow how significant brand names will be in clients’ choice of counsel for all cases, but the growthof modern law firms in part reflects a belief that potential clients all over the world will find thosenames important.But however attractive the current business model has been for big American firms, thereare significant signs the model cannot survive without important changes. We often hear aboutchanges in billing for legal services; that is too big an issue to take on here, and because it requiresno regulatory change, clients and lawyers are likely to find that they can make changes in billingmethods by themselves.
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The first change that does require regulatory action should be the recognition that few clientsneed only legal service.  As lawyers become a species of business consultant, they will need tointegrate their own services with those of other kinds of consultants.  Some clients may choose toretain only one or a limited number of a firm’s providers, but one of the reasons for having a firmwill be to make it possible to provide each of the services a given client needs. Several law firms already have expanded their range of services by adding law relatedservices ranging from economic consulting to private investigation to financial management.Sometimes the services have been provided from within the firm; at other times, separate stand-alone or side-by-side entities have been created.  A friend of ours who is an estate planner inVirginia, for example, has transformed himself and his firm into one giving wealth planning andgive investment advice in addition to drafting wills and trusts.  Lawyers in the firm have becomelicensed securities dealers and certified financial planners as well as lawyers in order to be able todeliver this total package.  I believe other lawyers and firms are likely to take similar steps in theirown areas of expertise.A.B.A. Model Rule 5.4 currently prohibits a lawyer from sharing fees with, or forming apartnership with, a nonlawyer if any of the activities of their common work involves the practice oflaw.  That is the provision that required our friend to himself become a financial planner instead ofsimply partnering with one.  A decade ago, a report of the A.B.A.’s Multidisciplinary PracticeCommission called for revisions in Rule 5.4, but they were defeated.  The proposal had themisfortune to be considered by the A.B.A. around the time of the Enron scandal, and the concernmost often expressed was that association with non-lawyers would lead lawyers into crookedbehavior, never mentioning that Enron was itself advised several law firms, all operating under thecurrent regime.  The time has come to revisit the multidisciplinary practice decision.  Multi-service
17
practice organizations are not of interest only to corporate clients.  Social service agencies that wantto provide legal services as part of a package of services to the poor also have a stake in changingthe present rules, and D.C. has permitted non-lawyer partners for many years with no loss of lawyerindependence.Further, the limitations on such organizations are ultimately self-defeating.  Although U.S.lawyers are barred from participating in multi-disciplinary firms that deliver legal services in theUnited States, U.S. clients can often get the services from firms operating out of Great Britain orEurope.  The American Bar Association has acted as though lawyers still operate in a world in whichcommunication and travel are difficult.  Clients know better.  Regulatory regimes might properlycontinue to require competent service, protection of privileged information and avoiding conflictsof interest not waived by clients of the firm.  Blanket prohibition of multi-service firms, however,should no longer be the rule.The second needed regulatory change arises from a new concept likely to underlie mostAmerican law firms.  Such firms have traditionally seen themselves as much like department stores,that is, a series of practice groups housed within a single firm.  Even clients who seek out particularlawyers become clients of the firm as a whole.  Each lawyer in the firm owes each firm client – evenclients the lawyer has never met – the same duties owed by any other lawyer in the firm.  Further,just as a Macy’s clothing salesperson will try to get a customer to patronize Macy’s for housewaresneeds, today’s lawyers try to “cross-sell” clients of their own service, the services of other lawyersin the firm for their other needs. That vision of a law firm will be under pressure.  In the future, clients are likely to seeprofessional service firms – including law firms – as less like department stores and more likeshopping malls in which providers share a common location and overall name but each supplies its
18
own services.  For many years, the top law firms have competed to hire the brightest peoplepossible, pay them top dollar, and employ them more-or-less as generalists to be used to handlematters in which the firms had a need for help.  For reasons already discussed, there is good reasonto doubt that such a strategy will work as well in the future.  If the dominant model for American law firms is to be one of practice groups built aroundstar lawyers in particular fields, law firms will become little more than collections of serviceproviders that offer particular services someone needs, when they need it.  Under this model, if theywish to do so, corporate general counsel will retain less than an entire law firm for matters.  Theywill assemble their own teams from multiple firms for a particular matter.  Firms faced with thisreality are likely to find themselves offering partial or “unbundled” services as an alternative totraditional legal representation.  They might only try a case, for example, leaving discovery workto others.   They might incorporate contract terms into a written agreement but leave negotiation ofthe deal to others.  Unbundling is likely to be unsettling to lawyers who used to do an entire job, butsuch  services will take maximum advantage of the lawyer specialization that seems inevitable. The risks of law firms becoming “shopping centers,” on the other hand, are substantial andwill present serious problems for law firm managers.  When a law firm does not have control overan entire matter, it may be hard to demonstrate later which provider’s acts caused a client’s loss.Even more unsettling, under such conditions, lawyers in a firm will be even more likely than todayto be paid on a basis that they “eat what they kill” and try to operate independently of a central firmstrategy and authority.  When a lawyer knows she will get paid for fee-generating work she bringsin – but that others will share the liability if the client turns out to be dishonest – the risk to firmswill be enormous.  
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In such an environment, clients as well as lawyers will have a stake in having professionalstandards reinforce efforts of law firms to establish a culture of ethical conduct by each of itslawyers and non-lawyers.  Firm culture can make a difference.  Young lawyers learn quickly thattheir future in the firm depends on how well they please their elders. Clients as well as lawyers willhave a stake in having firms preserve the value of the reputation that is a firm-wide asset, but thechallenge for managers will be to preserve that asset as firms have a less cohesive feel.I think one of the steps that may assist firms to operate as a unit under the conditions I ampredicting would be to get rid of the rules that regulate how lawyers may raise capital to financetheir practices.  Under current rules, lawyers who practice together in a firm may allocate revenueamong themselves according to a partnership agreement or other contract.  In a small firm, thesenior partner who founded the firm might get 50% of all revenue, for example, while in other firmsthe revenues might be divided according to a formula that acknowledges who attracted cases as wellas who did work on each.  What ABA Model Rule 5.4(d) says firms may not do today, however, is allow non-lawyerseither to invest in – or share in allocation of legal fees earned by – a law firm.  This prohibition bothdenies law firms the ability to raise potentially important form of capital and reduces the incentivea firm can give its members to help build the firm as an effective, ethical institution that will beattractive to outside investors.  Further, if one accepts my first proposal to permit multi-servicepartnerships, the sale of stock in a law firm is but a short step.  Non-lawyer participation in firmoperation and management will itself involve recognition of the propriety of non-lawyers investingtime and sharing the benefits of a law firm’s potential success.  Others may think this proposal radical, but I do not.  Nor do I propose it because law firmsare capital hungry.  Most firms are not capital intensive, and most will likely not want to pay
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investors the financial price investors would demand for the risk they would take investing in a lawfirm.  That said, however, permitting firms to raise capital and create liquidity for members’ owninvestments should not be a shocking prospect.  The proposal should tend to keep firms workingtogether in an environment otherwise tending to split them apart.  In this sense, incentives createdby this change to Rule 5.4(d) would benefit firms, firm clients and the public. Third, the law regulating lawyers should be changed to permit covenants designed to slowlawyer movement in and out of firms.  ABA Model Rule 5.6(a) should be amended to permitcovenants designed to impose reasonable restrictions on a lawyer’s changing firms.  In the name ofnot restricting lawyer mobility, Model Rule 5.6 now permits a lawyer to leave her current firm withlittle or no notice, while at the same time trying to persuade clients to follow the lawyer to a newfirm.  The Rule likewise prohibits most kinds of financial penalties that firms might try to use todiscourage such departures.  The traditional argument against such restrictions has been that theyviolate a lawyer’s professional independence.  That made sense in a world in which most lawyerspracticed alone anyway.  Today, however, relatively few lawyers are independent; most work withinsome kind of firm or other organization and the financial viability of such firms and organizationsdepends on a reasonably stable number of participants. Today, it costs law firms competing for top talent anywhere from $200,000 to $500,000 tobring a recent law graduate into the firm as an associate.  The sum includes recruiting costsassociated with a summer program after a student’s second year, the tuition for a bar prep course,often a salary while the recent graduate studies for the bar examination, and the inevitable costsassociated with writing off time spent on assignments the new lawyer did not fully understand.Nevertheless, at many firms, at least 40% of new hires have voluntarily resigned by the end of their3rd year in practice, hardly having made back the cost the firm spent to recruit them.
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One need not argue that lawyers must be yoked to the same firm forever to recognize thatreasonable restrictions on departure can allow firms more financial security and flexibility inestablishing their partnership rules and compensation structures.  Law firms must contract for space,hire associates, and create incentives to develop the firm’s reputation that only a degree ofinstitutional stability permits.  Ultimately, firms are likely to have to convince young lawyers see that they have a futureat the firm that will be attractive over a multi-year career.  Doing so is likely to improve a firm’sbottom line.  In some cases, the solution may be part time work.  In other cases, associates need tobe given a sense they are growing in their practice, but requiring lawyers to spend a given periodat a firm after joining it could be an important part of the process.  In other employment cases, thelaw will not enforce restrictive covenants that are excessive in breadth or duration, but there seemsno good reason to subject law firm covenants to greater restriction.  Some courts have implicitlyacknowledged this, recognizing that persons who make up a law firm should be capable of reachingarrangements appropriate to their situation.  Conforming the rules to the decisions would be a thirdstep in helping firms deal with the oncoming realities they will face.E.  Impact of the Coming Changes on Legal EducationThe changing world facing American lawyers cannot help but impact the multi-billion dollarworld of American legal education.  At George Washington,  for example – considering tuition,books, room & board – each year is estimated to cost a student $66,300, or a total of  $200,000 toearn the J.D. degree.  That means that, each year, when our over 500 graduates pick up theirdiplomas, they have invested a total of $100 million in their professional education.  At otherschools, the totals may be smaller, but at all of them, the sums represent real money, much of itborrowed.  The question whether we are giving students what they think they are paying to receive
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is important today, but will be critical in the future. In recent years, students have lined up to pay for the privilege of a legal education becausea license to practice law long seemed the key to what many students see as a high-paying career.But if we are correct that the license is losing its significance and that the demand for lawyers as wetraditionally think of them is likely to decline, the impact on legal education will be inescapable.Students are likely to want only the parts of a legal education that add value, that is, add enough totheir understanding and skill to justify the tuition we require them to pay. What lawyers need to know by they time they go into practice can be expressed in four broadcategories – (1) how to analyze legal issues and “think like a lawyer,” (2) enough substantive lawto be able to place new knowledge into context, (3) concrete skills they can use to help improve aclient’s situation, and (4) enough non-legal understanding to see a client’s problem from the client’spoint of view.  The first of these – learning to “think like a lawyer” – is what most law students find life-changing.  Lawyer-think involves learning how to read carefully, how to be sensitive to ambiguity,how to reason from a specific case to a general principle, how to see legal issues in a larger contextof morality and social policy that will affect the long-term viability of particular principles.  Inaddition, thinking like a lawyer involves developing the ability to narrow the focus of analysis onfacts that are most immediately relevant to the matter at issue, and finally, how to keep abreast ofchanges in the law over the years of the lawyer’s career. The ability to employ these skills in varied situations helps explain why lawyers are valuableto clients and why the study and practice of law are satisfying to many lawyers.  The importantquestion for the future, however, will be what beyond training in the lawyer’s version of criticalthinking is required to produce people who can provide representation of the kind lawyers provide
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today.  In the book on which this lecture is based, I go into the need for substantive legal training,skills training and understanding of non-legal issues, but in the interest of time I will skip over themhere.  What I will say is that the courses we traditionally teach and the three year period we take toteach them are and will be increasingly obsolete.Almost forty years ago, in the early 1970s, an A.A.L.S. committee made some startlingproposals that could have had dramatic effects on legal education and the legal profession as weknow it today.  The committee recommended making “legal education more functional, moreindividualized, more diversified, and more accessible.”  It proposed having law schools adopt a“standard curriculum” that could be begun by students after three years of college.  The programcould be finished in two academic years and would provide graduates with a grounding in coresubjects and some “intensive instruction” in professional skills.  An “advanced curriculum” wouldbe available to students who wanted a third year of law training, but that year could also becompleted in non-continuous units after leaving law school.  An “open curriculum” would beavailable to non-professional students who simply wanted to learn more about law. The proposal was imaginative and ambitious, but it was opposed by a number of law schoolsthat foresaw a potentially fatal decline in their tuition revenue if they could not mandate thatstudents stay for more than two years.  For almost a century, the A.B.A. Section on Legal Educationand Admission to the Bar has played the dominant role in law school accreditation, and ultimately,the at-risk schools persuaded the A.B.A. Section not to recognize a two-year program of instructionin its accreditation standards.  Because students from an unaccredited program cannot be admittedto the bar in most states, no law school adopted the proposed ideas. But the pressure to reduce the cost of legal education is likely to be even stronger in thefuture than it was in 1970.  For at least the forty years since the A.A.L.S. report, the pressure in legal
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education has been entirely the other way.  Accreditation standards established by the ABA havedriven law schools toward homogeneity.  Some schools exceed the standards by more than others,but the required model of legal education has been largely the same at all of them.  My message isthat the push toward homogeneity should end.  The work of the ABA Section has been useful ingetting some state legislatures and university leaders to provide new buildings and to improve thequality of law schools that in years past were not very good.  In the future, however, few law schoolswill be able to do all things well and there is no reason most should even pretend to try.  Large lawschools may be able to be better in more fields than smaller schools will be, but all law schools willbe best advised to concentrate on cutting costs, being strong in a few fields and training lawyers whoseek the school’s strengths.Both the ABA’s MacCrate Task Force in 1992 and the Carnegie Commission in 2007 haverevisited the future of legal education and urged that law schools move in new directions.  Ironically,however, the changes they proposed would take legal education in what I believe are largely thewrong directions.  Originally set up to study a “gap” between law school and practice, the MacCrateTask Force report evolved into a study of the “educational continuum” over the course of aprofessional career.  Noting that law schools had traditionally seen their role as to develop astudent’s analytic skills and leave other skills to be learned in practice, the Task Force said lawschools should do more practical training before a student graduated.  The Task Force eschewed anintention to affect law school accreditation standards or determine law school curricula, but thedirection on both fronts in the years following the Task Force report has been an expansion of thenumber of clinical professors and clinical offerings in American law schools. Pressure in the direction of education that mimics traditional practice has only increased withpublication of the most recent Carnegie Foundation report in 2007.  Its premise is that legal
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education has suffered from the desire of universities to have their students assume the “detachedposition of the theoretical observer” with respect to legal issues instead of “the stance of engagedpractice.”  The practice-oriented stance has intellectual integrity, the authors assert, and from thatstance, students can be trained for the task of exercising “judgment in action.”  Citing new research about learning, the authors called for a return to the heretofore-largely-abandoned system of training lawyers by “apprenticeship,” albeit this time in a university setting.“Experts” in a field based on their practice experience rather than their academic study can beassumed to have worked out systematic approaches to legal issues, the authors posit, and everyonecan assume these experts know how to apply their knowledge in an academic context.  The reportconcludes that law schools should focus on three kinds of “apprenticeship” – “cognitive orintellectual” such as that taught in traditional law school classes, “expert practice” taught bypractitioners in small groups, and “identity and purpose” taught by exposing students to thecommunity of law practitioners.  In perhaps the most extreme response to the Carnegie report, the Washington & Lee Schoolof Law has announced that its students will devote their entire third year in law school to“professional development through simulated and actual practice experiences.”  Ironically, no oneseems to have observed that students could get similar exposure by working at real law firms andreceiving a salary instead of being required to spend a third year paying law school tuition to pretendto do such work.  The Howrey firm and some others have proposed, by contrast, to offer an apprenticeshipexperience with a lower entering salary but mentoring and early client contact opportunitiesdesigned to lead to a long-term career.  No one knows whether such programs will be as good asthey promise, but under current A.B.A. regulations they could not be treated as an externship for
26
third year students because only unpaid work may receive academic credit. I believe in volunteerpublic interest service as much as anyone, but the idea that it provides genuinely better practicetraining is nonsense.  The Carnegie Commission presupposes there is something inevitable abouttraining lawyers in a three-year, six semester program, and that the only question is how to occupystudents during those required years.  In my opinion, such nonsense is appalling.A call for better practice training begs the questions raised in this lecture about what thepractice environment will look like in which legally-trained persons will live and work.  Aneducation that might have prepared students adequately for work in the early 20th century is notlikely to be equally successful in the 21st.   If this lecture is correct that yesterday’s practice andways firms operate are changing rapidly, increasing a student’s exposure to old assumptions and tochoices among homogeneous schools is likely to represent a waste of time and money.  I propose instead that law schools and universities again introduce legal training into theundergraduate program as they once did and as Europeans still do.  Many undergraduates couldprofit from being able to think like a lawyer even if they never go on to get a professional degree.Then schools should make more advanced academic and skills training available to students whowould leave at the end of what is now the second year and who I would allow to take a licensingexam and specialize in one of several areas of particular interest to individual clients.  The third yearwould be offered to anyone who wanted more context or more specialized training. F.  ConclusionOne of the responses to the changes I have proposed will be that the suggestions are not“professional.”  There is not time now to discuss the history of and problems created by the conceptof professionalism.  Suffice it to say that while many of the characteristics attributed to professionals– integrity, loyalty, keeping confidences, and a commitment to serve the client effectively –
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represent highly praiseworthy traits to which any moral person should aspire, those characteristicsare ultimately those of individuals, not groups.  It is individual lawyers – and non-lawyers actingboth alongside and in competition with lawyers – that we hope will act in ways traditionally called“professional.”  Firms and law schools can – and some already have started to – make the transition to thechanges world I am describing.  A number of firms seem to be taking advantage of the economicslowdown to reexamine the business model on which they are based, and a number of law schools,including Harvard and Vanderbilt, are modifying their curriculum in significant ways.  Firms andschools that see change and embrace its implications for them are likely to survive and prevail; asfor others, I have some doubt.  We are in the last days of the American lawyer we once knew.  We should pay homage tothat model, but then bury it.  At the end of the day, ignoring the changes lawyers face will notconstitute a mark of professional courage.  Failing to recognize the reality of the pressures I havetried to identify in this lecture, and needed changes like the ones I have proposed, are likely only todelay efforts to make our colleagues and graduates constructive contributors to the challengingworld that lies ahead. 
